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The What, Why and How of the

INTELLECTUAL PROPERTY RIGHTS

1. WHAT IS AN INTELLECTUAL PROPERTY?

Intellectual property (IP) refers to any Intellectual creation of mind. Intellectual Propert
laws give people the right to own and profit from their artistic, scientific and technologica
creations for a designated period of time. Inventors are granted to a variety of intangibl
assets, such as ideas, business methods, inventions, musical piece, literary work, artisti
works, discoveries, words, phrases, symbols, and designs.

The primary objective of an Intellectual Property Rights is to encourage inventions b

promoting their protection and utilization so as to contribute to the development o

Industries, which in turn contributes to the promotion of technological innovation and to th;
transfer and dissemination of technology.

1.1. Various forms Of Intellectual Property

1.1.1. Patents

1.1.2 Trademarks

1.1.3. Copyright

1.1.4. Industrial Designs

1.1.5. Geographical Indication

1.1.6. Semiconductor Integrated circuit’s layout — Design

1.1.7. Trade secrets




1.1.1 PATENT

Patent is a monopoly right given by the government to an inventor for a period o
twenty years. Once granted, a patent gives the inventor the right to exclude others fro
making, using, selling, importing or offering for a sale of the inventor’s invention for th
duration specified in the terms of patent. After twenty years the patent falls under publi
domain there after anyone can use the invention without permission from patentee
Invention can be any new article, composition of matter, machine, process or any new valu
addition to the above said.

Patents are territorial rights, which means that an invention is only protected in thy
countries or regions where patent protection has been obtained. In other words, if you hav{
not been granted a patent with effect in a given country, your invention will not b
protected in that country enabling anybody else to make , use, import or sell your

invention in that country.

Patent right can be shared whenever there are more than one patentees. Patent rights can be

a) Licensed or sold for a commercial consideration.

b) A right to initiate legal proceedings against infringement.




c)The patentee can commercially exploit its potential without fear of copying or imitatio
without the patentee’s permission during the term of patent.

Invention refers to the technical solution to a technical problem. It may be an innovativy
idea or may be in the form of working model or prototype.
Innovation refers to the translation of the invention into a marketable product or process.
1.1.1.2 Patentability Criteria
A new product or process which involves an inventive step and capable of being made o
used in an industry and should meet following criteria.
Novelty means the matter disclosed in the specification is neither published in India no
anywhere else where before the date of filing of patent application in India.
Inventive step means the invention is not obvious to a person skilled in the art in the ligh
of the prior publication /Document.
Industrially applicable means the invention should possess utility, so that it can be mad
or used in an industry.
1.1.1.3. Inventions not patentable
Discoveries and scientific theories
Aesthetic creations
Schemes rules and method for performing mental acts

Mere discoveries of substances as they naturally occur in the world

Inventions that may affect public order good morals or public healthy.

Diagnostic, therapeutic and surgical methods of treatment for humans or animals




Plants and animals other than micro organisms and essentially biological processes for thg
production of plants or animals

Other than non-biological and microbiological process and

Computer programs

1.1.1.4. Patent Specification:

The Content of complete specification includes abstract, field of the inventio
background of the invention, prior art of the invention, summary of the invention, detaile
description of the drawing, and claims etc. Fee Rs 1000 in case of individuals and Rs 400(
in case of legal entities.

1.1.2 TRADEMARK

Trademark is a unique signor indicator used by an individual, busines

organization or other legal entity to identify that the products and /or services are offered t

the consumers with which the trademark appears. It would have originated from a uniqu

source of origin, in order to distinguish its products or valid for services from those of othe

entities.

1.1.2..1: Types of marks:

There are various types of marks namely

Trademarks (marks used to distinguish certain goods as those produced by a specifig
enterprise),

Service marks (Marks used to distinguish certain services as those provided by a specifis

enterprise),



http://en.wikipedia.org/wiki/Sign_(semiotics)
http://en.wikipedia.org/wiki/Business_organizations
http://en.wikipedia.org/wiki/Business_organizations
http://en.wikipedia.org/wiki/Juristic_person
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e Collective marks (marks used to distinguish the goods or services of a person or a
association of persons who is the proprietor thereof from those of others.),
Certification marks (marks used to distinguish the goods or services that comply with a s¢
of standards and have been certified by a certified authority) and
Well-known marks (marks that are considered to be well-known in the market and as resul
benefit from stronger protection).
1.1.2.2. Functions of Trademark:

A trademark is essentially a product of competitive economy where more than ong

person competed for the manufacture of the same product which necessitated the marking
of each manufactured goods by a symbol which distinguished similar goods made b

others. The modern trademark has three major functions to perform. They are origi

function, quality or guarantee function, investment or advertising function.

1.1.2.3. Duration of trademark:

The term of trademark is ten years and it can be renewed life long for every ten years
Trademark can be a word, phrase, logo, symbol, design, image, or a combination of thes
elements.

Example: Coco-Cola, IBM, AIRTEL etc.

b
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1.1.3 COPYRIGHT AND RELATED RIGHTS

Copyrights relates to original work of literary, artistic, dramatic or musical work
Cinematographic films, Sound Recording and Software program. A related right refers t
the category of rights granted to performers, phonogram producers and broadcasters.
In some countries such as United States of America and the United Kingdom, these right
are simply incorporated under copyright. Other countries such as Germany and Franc

protect these rights under the separate category called “neighbouring rights”.

VOWLING

HARRY

a. Rights of performers (eg: actors, musicians) in their performances. They includi
a live performance of a pre-existing artistic, dramatic or musical work, or a live recitation o
reading of a pre-existing literary work. The work performed need not be previously fixed i
any medium or form and may be in the public domain or protected by copyright. Thy
performance may also be an improvised one, whether original or based on a pre-existin
work.

b. Rights of producers of sound recordings (or “phonograms”) in their recording

Example. Compact discs.




c. Rights of broadcasting organizations in their radio and television program
transmitted over the air and inn some countries, rights in the transmission of works Vi;
cable systems.

Copyright and related rights works of different categories of right holders. Whilg
copyright protects the works of the authors themselves, related rights are granted to certai
categories of people or business that play an important role in performing, communicatin
or disseminating works to the public that may or may not be protected by copyright.
1.1.3.1. Types of work protected by copyright
Literary works (eg. Books, magazine, newspapers, technical papers, instruction manual
catalogs, tables and compilations of literary works.

Musical works or compositions, including compilations;

Dramatic works includes not only plays but also for example a sales training progra
captured on videocassettes

Acrtistic works such as cartoons, drawings, paintings, sculptures and computer artwork
Photographic works both on paper and in digital form

Computer programs and software

Some types of database

Maps, globes , charts, diagrams, plans and technical drawing;

Advertisement, commercial prints and labels

Cinematographic works, including motion pictures, television shows, and webcasts

Multimedia products




In some countries works of applied art such as artistic jewellery, wall paper and carpets.
1.1.3.2. Authorship and ownership of Copyright:

The author means in relation to

Literary or dramatic work — author of the work

Musical work — composer

Aurtistic work — artist

Photograph — person who takes photograph

Cinematograph or sound recording — producer

Computer generated work — person who creates it

Ownership means

In case of a literary, dramatic or artistic work made by the author in the course of hi
employment by the proprietor of a news paper, magazine or similar periodical under
contract of service or apprenticeship — in the absence of the agreement to the contract, thi
proprietor is the first owner of the copyright.

In the case of photograph taken, painting or portrait drawn or engraving or cinematograp
film made for valuable consideration at the instance of any person — in the absence of an
agreement to the contrary the person who commissioned it is the first owner.

In the case of a work made in the course of the authors’ employment under a contract o

service or apprenticeship — in the absence of any agreement to the contrary, the employer i

the first owner.
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In the case of any address or speech delivers in public — the person who delivered addres

or speech is the first owner.
In the case of a government work in the absence of any agreement to the contrary, th
governments is the first owner of the copyright.

In the case of a work made or first published by or under the direction or control of an

public undertaking — in the absence of any agreement to the contrary, the publi

undertaking is the first owner of the copyright.
1.1.3.3. Duration of Copyright:

The copyright term varies according to the nature of the work (60 years from the deat
of author in case of literary, dramatic, musical or artistic work & 60 years after publicatio
of a photograph, film or sound recording).

1.1.4 INDUSTRIAL DESIGN

A design refers to the features of shape, configuration, pattern, ornamentation o
composition of lines or colors applied to any article. A design should be new and origina
The word “article” refers to any article manufactured and any substance, artificial, o
partly artificial and partly natural, and includes any part of an article capable of being

made and sold separately. Design office is located at Kolkata.




As general rule Industrial Design consists of

Three-dimensional features, such as the shape of a product,

Two dimensional features such as ornamentation, patterns, lines or color of a product or
A combination of one or more such feature.

1.1.4.1. Who may apply for Industrial Design?

An applicant who created the design or if working under contract, his employer, ca

apply for registration. The applicant can be either an individual (e.g: a designer) or a lega

entity (e.g: company). In either case, the application may be made directly or through a
agent. If you are a foreign applicant you may be required to be represented by an agent dul
authorized by the Intellectual Property office of that country.

1.1.4.2. Essentials for the Registration of Design:

The design must be new or original

The design must be applied to particular articles.

It must have visual appeal

It should not have been published before filing




The design must be significantly distinguishable from known designs

It should not comprise or contains scandalous or obscene matter.

It should not include a trade mark or a property mark or any artistic work.

A design should not include any mode or principle or construction or anything which is i
substance a mere mechanical device.

The Protection of industrial Designs gives value to a product, eye—catching and it make

easier to attract the customers. Industrial design shall be protected by registering at th

national or regional Intellectual property offices.
1.1.4.3. Duration of Industrial Design:

An Industrial design is registered for a period of 10 years and is extendable fo
another 5 years if an application in Form-3 with a fee of Rs. 2,000/- is filed before th
expiry of 1st year.

1.1.5 GEOGRAPHICAL INDICATION

Geographical Indication is an indication which identifies goods as agricultural goods
natural goods or manufactured goods as originating, or manufactured in the territory o
country, or a region or locality in that territory, where a given quality, reputation or othe
characteristic of such goods is essentially attributable to its geographical origin.

In case of manufactured goods one of the activities of either the production or
processing or preparation of the goods concerned takes place in such territory, region or
locality, as the case may be
Explanation clarifies that GI need not be a geographical name. Alphonso, Basmati.

Goods include goods of handicraft or of industry and also foodstuff.
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Example: Basmati rice, Darjeeling Tea, Nagpur Oranges, Kolhapuri Chappa

Thirunelveli Halwa, Kanchipuram Sarees etc.

DARJEELING E
TEA

1.1.5.1. Who may apply for GI?

Any association of persons or producers, or any organization/authority established
by or under any law which represents the interests of the producers of the concerned goods
and producer includes trader, authorized user etc.

The main benefit of Geographical Indication is that it prevents unauthorized use of
registered Geographical Indication by others. It boosts exports of Indian Geographica

Indications by providing legal protection. It promotes economic prosperity for producer

and seeking legal protection in other WTO member countries.

1.1.5.2. Duration of GI:

The Term of Geographical indication protection is ten years.
1.1.6 TRADE SECRETS

They are any information that is not generally known, that will give a busines
advantage, or is commercially useful. Sometimes they are considered and referred to a

confidential informations. It may be a formula, process, design, device etc.




For example the composition of coco cola is a trade secret.

1.1.7 Semiconductor Integrated circuit’s layout — Design

Integrated circuits are commonly known as silicon chips. They are usually made fro
layers of materials by a process which includes etching, using various marks (templates
which are made photographically. The simplest integrated circuit consists of three layer onj
of which is made from semiconductor material.

A semiconductor material in terms of its ability to conduct electricity is one whic
lies between a conductor, such as copper and an insulator, such as rubber.
Examples: silicon, germanium, selenium and gallium arsenide.

Semiconductor integrated circuit means a product having transistors and othe

circuitry elements which are inseparably formed on a semiconductor material or a

insulating material or inside the semiconductor material and designed to perform a

electronic circuitry function.
Layout design means a layout of transistors and other circuitry elements and include
lead wires connecting such elements and expressed in any manner in semiconducto

integrated circuit




1.8 INTERNATIONAL TREATIES ON PATENT
India is a Member — State of World Intellectual Property Organization, a
International Organization, responsible for the promotion of and the protection o
Intellectual Property throughout the world. India is a member of the following Internationa
Organizations and treaties in respect of Patents
+ World trade Organization (WTO)
World Intellectual property Organization (WIPO)
Paris convention for the protection of Industrial Property
% Patent Co- Operation Treaty (PCT)
Budapest Treaty
2. WHY INTELLECTUAL PROPERTY SHOULD BE PROTECTED

2.1 Intellectual Property (IP) rights are valuable assets for a business possibly amon(

the most important ones it possesses. The protection of IP can set a business apart from th

competitors.
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It can be sold or licensed, providing an important revenue stream, offer customer

something new and different and form an essential part of the marketing or branding.

2.2 Intellectual Property protection has become more and more important nowadays
Highly featuring scientific and technological improvement and establishing an efficie
Intellectual Property system have caused the difference between developed and under,
developed countries. The Intellectual Property protection is mainly formed to preve
infringement of patented invention from others

2.3 Rapid growth in commercial income resulting from intellectual and artistic work
made a profitable sector. Now, production of musical, cinema, literature works an(
computer software are major industries worth of billions of -USD.

2.4 The bosses of the major software giants like Google and Microsoft have becom
the richest men of the world in a very short period of time through their intellectual assets”.

2.5 One who is not able to protect intellectual rights thereof may face enormou
financial loss.

2.6 Developed states execute International Treaties to protect inventions, origina
designs, trademarks, software, cinema and musical works, scientific and literature work
that are subject of Intellectual Property in an International manner.

2.6 Failure on adequate protection of Intellectual Property slows down innovatio
and progress.

2.7 The goal of Intellectual Property law is to encourage intellectual production ang

to enable social and cultural development.




2.8 An effective Intellectual Property protection is essential in order to promote R&L
investments, appeal to foreign capital and encourage innovation.
3. HOW INTELLECTUAL PROPERTY SHOULD BE PROTECTED
3.1 Intellectual Property can be protected by filling an application with prescribe
form and fees and detailing about your inventions, at your earliest, with th
respective Patent offices.
3.2 The inventor may either file provisional or complete specification of the
invention.
4. PATENT OFFICES IN INDIA:
The Patent Office, under the Department of Intellectual Policy & Promotio

Ministry of Commerce & Industry, performs the statutory duties in connection with thq

grant of patents for new inventions and registration of Industrial designs. Patent Office i

located at Kolkata, Mumbai, Chennai and Delhi. The inventor may make an applicatio
either alone or jointly with another, or their assignee of the inventor or legal representativ

of any deceased inventor or assignee.




The Address and the Territorial Jurisdiction of the Patent Offices in INDIA are

as follows

ADDRESS

TERRITORIAL JURISDICTION

Patent Office, Chennai
Intellectual Property Building
G.S.T. Road, Guindy
Chennai — 600 032,

The states of Andhra Pradesh,
Karnataka, Kerala, Tamil Nadu and
the Union Territories of Pondicherry

and Lakshadweep.

Patent Office, Delhi

Boudhik Sampada Bhawan
Plot No.32, Sector-14, Dwarka
New Delhi — 110 075.

The states of Haryana, Himachala
Pradesh,
Punjab, Rajasthan, Uttar Pradesh,

Jammu and Kashmir,

Utaranchal, National capital territory

of Delhi and the Union Territory of
Chandigarh.

Patent Office, Mumbai
Boudhik Sampada Bhawan
S.M. Road, Antop Hill
Mumbai — 400 037.

The states of Gujarat, Maharashtra,
Madhya Pradesh, Goa, Chattisgarh,

the Union Territoies of Daman and

Diu and Dadra and Nagar Haveli

Patent
Office)
Boudhik Sampada Bhawan

CP-2, Sector V, Salt Lake City,
Kolkata — 700 091

Office, Kolkata (Head

Rest of India.




The Structure of the Intellectual Property Offices of INDIA is as under.

CONTROLLER GENERAL OF PATENTS, DESIGNS
AND TRADEMARKS (CGPDTM)

l

\ 4 \ 4 A 4
A 4

Patent office Patent inf_or_mation_ Trade Mark G.L Reglstry
System/IP Training Institute Chennai
Nagpur

Registry

. Head Office
Head Office ) ]
Kolkata Design Office Mumbai

Kolkata

Chennai KOIkata

Chennai

Mumbai

Ahamedabad




5. FLOW CHART OF PATENT GRANTING SYSTEM
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6. FLOW CHART OF TRADEMARK APPLICATION FILING UPTO ACCEPTANCE

Filing of
Application/Cash
Receipt

Appl.No.Allotme

Data Entry

Scanning/Vienna
Codification

|

Examination &
Examination
Report
Dispatched

\ 4 \ 4

Accepted Obiected

A 4 A 4

Journal Publication Show case Hearing Refused/
(Manuscript, Hindi Withdrawn/
translation, Scanning, Abandoned
Composition

Intellectual Property
Await for Appellate Board
Opposition

A 4
Registration (Manuscript Opposition (Fixing of
Checking / Preparation of hearing/Production of evidence delivery

Regn. Certificates Checking of judgement on merit).Hearing are

for Associate Marks taken by hearing officers

A 4 A 4

Renewal, Post Application to If Opposition is allowed &
Registration Changes proceed for Application is refused

Registration l

Either Review [¢




7. FLOW CHART OF DESIGN APPLICATION PROCEDURE

Filing of Numbering & Dating Examination of
Applications of applications Application

No
' Objection

v

Noncompliance of Communication
Abandoned objection (s)/No

of Objection (s) [~ OF;?m(tJ.V al of
response to office jections (s)
communications

A 4

Hearing if v
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A 4

Appeal to High Waiving/Removal Acceptance
Court of Objection (s) >

" |
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In the case of Notification in the
allowance of Official Gazette
appeal

A 4

Issue of
Certificate




For Further Information Please Contact
Dr. M. Kanthababu

Director,

Centre for Intellectual Property Rights,
Anna University, Chennai- 600 025.
Ph No: 044-22358574/75/76/77/78

Mobile: 9444114691

Email : ciprtm@annauniv.edu, ciprtmau@gmail.com

Web site: http://www.annauniv.edu/ipr
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